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Delaware's

LEGAL HANDBOOK

For Grandparents and Other

Relatives Raising Children

A Legal Resource for People Care for Children of a
Relative

INTRODUCTION

The responsibiliy of caring for a relativeQ child touches evely aspet of the caregiveflife. Ore
of the mog important concerrsthat weavesthroughoutall other issuesfor the caregive istrying
to provide stability in a young life that hasexperiencel agrea ded of instability. One step toward
stabilizirgthe childQ life is for the caregiverto know, understand and be able to acces legd
optionsthrough the state court system.

The goal of Delaware® Legd Handbod for Grandparens & Other Relatives Raisirg Childrenis to

give caregives a basicbackgroum on some of the legd issuesthat may becone part of their lives

Tha backgroundand the knowledge of how the system works will hopefuly eae O NBE I A @
concerns sinee they will know their options and what to expect Delawar&LegdHandbod for
Grandparens & Other Relatives Raisiig Children does not provide all information there is on any
coveredtopic.

Unde no circumstance shoud Delaware® Legd Handbod for Grandparents& Otha Relatives
Raisig Childrenbe considera@ legd advice DelawareHealh and Socid Service Divisian of
Service for Aging and Adults with PhysiciDisabilitiesand the Communiy LegaAid Sociey of
Delawaeintend thisdocumern asabeginnirg point and not legd counsel.

LegaHeb Lirk isa main number that the public can cal to contad the three legd servie providers

in Delawae ¢ Communiy Legd Aid Sociey, Inc.; Delawae Wolunteer Legad ServicesiInc,; and Lega
Service Corporation of Delaware Inc. The® three legd assistane organizatiors offer their services
at no charge for eligible clients Beside other factors eligibility also depends @ the particular area

of legd assistane needed LegdaHebp Lirk assurethat calleis are referred to the appropriate legd

services organization or to aprivate attorney for assistance Fa detailed legd advice you can

contad the LegaHeb Lirkat (302 478-8890.

Delawar& Legd Handbod for Grandparens & Othe Relatives Raising Childreis set up to make



Informationas easy apossibé to use TheContens page lists the Chapters The beginnirg of
eath Chapte lists the information in that Chapte and the specifc number of the questin
wherethat information can be found. Crossreferences are in the text so that aquestin
that just touches on an area will refer the reade to where the subjectis covered in more depth.
The Glossay will help you understad legd terms. Chapte 4, Third Party Custod and the
Dependency/Negldad’rocesscontainsmore legd terms than any other chapta. Therefore
some terms used in Chapte 4 are listed at the beginnirg of the sectian to make the reading
easig. Tho® terms are als0 in the Glossay.

After the Glossay, you will find a Resoure Lig of the various agencis and their phone
numbers The® agencies may be able to help you in your searchfor legd answes to your
questiorsand services for your grandchild.

The section following the Glossay is Lega Forms which havwe beenmentioned in the text
of Delawar®@Legd Handbodk for Grandparens & Other Relatives Raisiig Children The final
sectian isthe Index which will helpyou to locate exacty what you are trying to find.

Relative caregivig knows no boundaries Relative caregives can be greatgrandparents
grandparents aunts uncles and cousins To acknowled@ the variety of caregives and gende
of the children they care for, you will find avariety of terms used for the caregive and also for
the gende of their children.

Ou hope isthat caregives will find this documert usefd and that those who suppot them will
find it beneficid in their work for grandparens and relative caregivers If you have commens
or suggestionspleas serd an e-mail to the Division of Service for Aging and Adults with
Physich Disabilities at Delaware ADRC@state.desor caltheDivisionat 1-800-223-9074
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What Family Court Does

1. WhatissuesdoesFamilyCourthandle?
Famiy Cout in Delawae handles issues abou who is the father of a child
(paternity), child custody and visitation, child support, divorce, protection from
domestc violence, juvenile delinquenayatters, adoptions, terminations of parental
rights, guardianships, criminal matters involving family members, and other matters
relating to families.

2. Doesthe FamilyCourtchargefees?
Yes Famiy Cout charges afiling fee for mog of the petitionsfiled. If apersan cannd
afford to pay the fee, he or she can file a Motion to Proceeal In Forma Pauperis
which is an application to hawe the fee waived Thete is no fee for filing a Petition
for Order of Protecticn FromAbuse within the Famiy Cout system.

3. Canl seemy recordsat FamilyCourt?
Yes you may view the Famiyy Cout records that are abou you or the child in your
care Thos recordsare availabé in the Recorag Unit at the Famiyy Court Famiyy Cout
may charge for photocopies of records At this time, apersanisnot allowed to see
recordsabou other people, unless the case is open to the pubilic.

4. Whatisthe court resourcecenter?
Family Cout buildings hawe resoure centers that havwe materiak written in everyday
Englieito help peopkleam abou andfile petitionsin FamilyCourt.

The centers are al® staffed with Cout employees who can dired people to the
appropriae materials. However, they do not provide legal advice.

5. Wherecanl find the FamilyCourt?
Thete is a Famiy Cout facility located in each county:

New Castle County500 N. King Street, Wilmingtc (302)255-0300
Kent County 400 Court Street, Dover: (302 672-1000

Suss& Countyg 22 The Circle, Georgetown: (302) 8557400




Cr

GRANDPARENT VISITATION

Fa Information On: See Questin #:
Adoptivegrandparents 1
Adoptiveparents 1
Commissiones (Glossary) 6
Contemp of Cout (Glossary) 7
Famiy Court 2,3,56,7
Family Cout Resoure Centers
Fee waive application 4
Fees 4,9
Filing visitation petition 1,3
Legastandirg(or position) 1
Mediation 5
Mediators 5
Petition to Shav Caug (Forms) 7
Stake Servie Centers 8
Termination of ParentdRights 1
Transferrirgchild 8
\iolations 7
\isitation (grandparents) 1,2
\isitation centers (Resources) 8,9
Visitation order 7

Generd Visitation Statutet Title 13 Delawaie Code Chapte 7 Web
addresshttp://ww_w.delcode.state.de.us/
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Introduction

You may find that your familyQrelationshigsare not asopen and friendly as you would like,
but you hawe arelationshp with your grandchildrerand would like to continue visiting If
you wish to vist with your grandchildrenyou shoub first contad the childrenQcustodian
Parentsare considereal to be joint natura custodiars over their children but if the Famiy
Cout hasremovdl the children from their parentSxustody or one parent has sole custody of
the children you shoull contad the persa or agencygiven custody rights by the Family
Court If your grandchildrei® custodian is not willing to allow you to vist with your
grandchildrenyou may file a 3" Party \isitation Petition (see Formg in the Famiy Court
Thischapte isabou the petitionfilingprocesin Delawareand the use of Visitation Centers.

Grandparents and any other adult persamho has s substantial and positive prior
relationship with the childmay apply for visitation rights under the generd visitation
statute, Title 13 Delawae Code Chapte 7. You can acces the Delaware lav on the Internet

at http://ww_w.delcode.state.de.us or at the resource centeryour countyQ a Cl Y,
Courthouse

Filing a Petition

. Who has standing (legd position) to file a visitation petition in the FamilyCourt?

Naturd parents and any adult persowho (1) is a grandparent, aunt, uncle or adult
sibling of the child or (2) has a substantial and positive prior relationship with the
child havestanding b file a Family Cout petition for visitation with a child. Adoptive
parents and the parents of adoptive parents (the adoptive grandparent¥ also hawe
standirgto file aFamiy Cout petition for visitation with a child. Parens who hawe lost

their parentd rights through a termination of parentd rights proceedirg do NOT have
standirgto file apetition for visitation unless (1) more than three years have passed since
the termination of their parental rights and the child has not been adopted or (2) the
adoptive parent(s) previouslgntered into a written, notarized agreement or court
appointed agreement for visitation and a copy of the agreement is attached to the petition
Theal appliesto the relativesof parentswho hawe had their parentd rightsterminated.

. Whatisthe role of FamilyCourt?

Delawae has statutes (lawg that govemn visitation and guide the decisiors of the Family
Court Unde those statutes a grandparem may vist a grandchitl in many circumstances

The Famil Cout is not allowedto grart visitation to a grandparem when the parents of

a child livetogether as husbard and wife and both parents objed to visitationbetween the
grandparem and that OKAf R dzyf Saa GKS 0O2dz2NIi FAYRa GF
interest and (1) the parent(s) objection is, by clear and convincing evidence, unreasonable al
(2) by a preponderance of evidence such visitation will not substantially interfere that
parent/child relationship.
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3. Where do | go to file a visitation petition?

The grandparem mug file a visitation petition in the Famiy Cout in the county
where the child lives.

FamilyCourtlocations:
Kert County Dover (302) 6721000

New Casté County Wilmington (302 2550300
Suss& County Georgetown (302 8557400

In each county,Famiyy Cout has resour@ centerswhere Famiy Cout staff
provide people information on available reliefs. Staff will also provide forms ang
assistawith filing.

4. Isthere afee to file a visitation petition?

At the date of the publication of DelawareLegad Handbod for Grandparens &
Othe Relatives Raisig Children the filing fee for avisitation petition is $95. If
the petitioner has little or no income andcannd afford the filing fee, the
petitioner may file a fee waiverapplication. However, if that request is denied the
fee must be paid or the petition will be dismissed.

5. What is mediation?

Mediation is a proces, which Famiy Cout uses to help peopke settle
disagreemend before they are heard by a judge It is often the cas that peoplke
involved in a visitation disagreemencan resol\e their differencesthrough discussio

and compromise The CourtQ mediators are trainedto assi$ in that process A
mediata from the Cout will meet with the petitioner and the childQ custodian($

to try to work out a visitation schedule If the parties can agree to a visitation
schedule they will signa written agreement The mediatar will deliver it to a
judicial officer, who will review the agreement. If the agreement is approved, the
judicial officer will enter the agreement as an order of the court

uonelsiA uasedpuels



6. What happersif the mediation proces fails?

Adisputethatisnot settledthrough mediationisschedul@ forahearing.Hearing in the Famiy
Cout are conductad by judges and commissiones (see Glossary)Althougdh there are
differencesintheway a party may apped the decision of a judge or a commissione the
authority of ead of these judicid officersisvery similar.

7. What if one of the parties violatesthe visitation order?

Once an order requiring visitation is entered, that order mug be obeyedby all of the parties If

one of the parties disobeys the order, another party may return to the Famiy Cout and ask that

the violating party be held in contemp, of court (see Glossary)To ak the Cout to hold someore

in contemp a Petition for a Ruk to Shav Caug mug be filed (see Forms).In this petition, you

mug state the way in which the other party hasdisobeyel the order. Typically, the Family
Court will hold a hearing during which you will need to explain how the other party has
disobeyed theorder and present any evidence you havEhe Family Cout will hold someore

in contemp asa way of forcing that persm to obey the order.

Visitation Centers

8. What are Visitation Centers?

In certain cases, such as where a parent has committed aadsroéstic violence against
child, or against the parent or custodian of the child, the Family Goawt order that visitation
between the offending parent and the child takdace in a professionally supervised
environment. These places, call&fsitation Centers, are located throughout the state of
Delaware (se®esources for contact numbers and locations). The Visitation Centdcated

at certain State Service Centers. A center staff person supenvisiés that take place in a
Visitation Center.

The Visitation Center may also be used to transfer the child betweerubtodian and the
person with visitation rights. This eliminates contbetween the two parties and is often used
when domestic violence is assue.

Visitation Centers are opeduring regular business hours and by appointment on weekends
and holidays. The Family Court may also, depending on the circumstances, use third parties
other family members to supervise visitation

9. Isthere a fee to use a Visitation Center?

Yes there is a charge for use of the Visitation Centers |t is aslidingscalefee basal on income
Unles the Cout orders otherwisg the parentvisiting the child pays this fee.

11




REPORTING CHILD ABUSE
) ORNEGLECT

Fa Information On: See Questin #:

Abus and/or negled Introduction, 1,2

Anonymots reporting 3

Division of Famiy Service Introduction 3, 5, § 8 9, 10, 11,
12

Foste care placemen 10, 11,12

Placemenwith a relative 11,12

Reportirg Introduction, 3, 4

Respons time 8

Safet of children 9

Delawae Law ¢ http://ww w.delcode.state.de.us/
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Introduction

If you have concernthat yourgrandchildor minor relativeis beingneglectedor abusedby his

or her parents or custodians, helpasailable. In Delaware, the Division of Family Services (DFS
is the agency responsible for receiving and investigating reports of child abuse or neglect, ar
all persons are required by law to report suspicions of child abuse or neglect of any child, fror
birth to age 18, to DFSIf you know or reasonably suspect a child may be abused or neglected,
please contact the 2our,toll-free DFSReport Linenumber immediatelyat 1-800-292-
9582 In addition, you may make a report online at ISeetheSigns.org. Online reporting it
not for all allegations of abuse or neglect, but the online reporting tool will give you
guidance about whether an immediate call to the DFS Report Line is neB&&dlso
investigatesllegations that a child is dependent or at risk of abuse or neglect. This chapter provide:
definitions for child abuse and neglect and helpful information about making a report, and it explains
the role of the Division of Family Services intpcting5 St I 61 NS Qa OKAf RNBY

Definitions

1. What does abuse and/or negled of a child mean?

The Delawae Coce defines abuse as "any physicainjury to a child by those responsibé for

the care custody and control of the child, through unjustified force, emotiond abuse,
torture, sexua abuse exploitation, maltreatmert or mistreatment!' Neglect as defined

in Delawae Code mears "the failure to provide, by those responsibé for the care custody,

and control of the child, the necessary care with regard to food, clothing, shelter, education,
KSIFf0KZ YSRAOFf 2NJ 20KSNJ O2NX aAaSNBAOSa vy
health or safety and generalell-being or fails to provide necessary supervision appropriate
2Nl OKAfR 6KSY (GKS OKAfR A& dzyl Wwicsread2 1
the law on the Internet at http://ww w.delcode.state.de.us or at your county
courthouse resoure center.

2. Whatis a dependent child or a child at risk of abuse or negfect

¢KS 5Stl gl NB / 2RS RSTAySa RSLISYyRSyoOe I a
child and who does not have the ability and/or financial means to provide for the care of th
child, failsto provide necessary care with regard to: food, clothing, shelter, education, healtf
care, medical care or other care necessary for the child's emotional, physical or mental heal
orsafetyandgeneralwell SA Yy 3 d¢é¢ ¢ KA a Ay Of deRoban adultindikidudl R
who fails to meet the definition of relative on an extended basis without an assessment b
DSCYF, or its licensed agency.

Risk of abuse or neglect refers to circumstances where, although the child has not y
experienced harm anthere have been no cleanut abusive or neglectful actions, it can
reasonably be concluded that if the circumstances continue without change, significant har
will likely result in the near future due to the abusive or neglectfitloms of a parent or
guardian.

13
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Contacting the Division of Family Services

3. How do | make a repoft

To make a report, call the DFS Report Line8aiQi292-9582 or make a report online at
www.lSeetheSigns.org

4. What information is needed to make eeport?
Reporters will be asked to provide the following:

1 Known information about the parents or siblings;

T YYy26Yy AYF2NXYIFGA2Y | 62dzi GKS FffS3ISR
educational status;

1 Information regarding medical attention that may be needed for injuries;

T 1'ye AYyF2N¥YIOGA2Yy @&2dz KI @S lo2dzi GKS ¢
care of the child; and

T YYy26Y AYTF2NXIGA2Yy GKFG O2dz R Lidzsuchiak S
the presence of alcohol, drugs, weapons, dangerous animals or criminal behavior.

5. What information can DFS share with reportéts

In general, DFS will share information only when there is a signed release of
information (informed time limited consent).

6. Can the call to DFS be made anonymously?

Callers may remain anonymous when making a report to the DFS Report Li
However, it is helpful for DFS to know the name and phone number of the caller
caseadditional information is needed about the child or family. In addition, since
all persons have the obligation to report under the law, the called is encouraged t
provide her or her name to serve as documentation that a report was made. Als(
federal lawNB lj dzA NBa 5C{ (42 1SSL) G4KS OFffS
allows DFS to reveal the name of the caller to agencies such as law enforceme
and the courts.

199|6aN 410 ssnqy piyd fununday

7. Can | be held liable about make a report of child abuse or neglect?

By law, anyone who mak a report in good faith shall have immunity from civil or
criminal liability.

8. How quickly will DFS respond to a report of abuse or neglect?

DFS will make a decision about the response time base on factors such as the ag
the child and the seriousness of the allegations. Situations needing urgent respon
will be responded to immediately, up to within 24 hours. Other situations will be
respanded to within ten calendar days.
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What the Divisionof Family Services Does

9. What does the DFS investigation process incl@de
The DFS investigation process includes, but is not limited to:

1 Conducting interviews with the children and/or observing children who are- non
verbal
1 Interviewing the parents, custodians or other adults with caregiving responsibilities
Observing the living conditions within the home
{1 Obtaining information froma. minimum of two other sourcesho have knowledge
about the child, such as the child's physician or schoolteacher
1 Obtaining criminal background information about the adult caregivers.
9@l fdz GAYy3a GKS OKAftRQ&a al¥Ste Ay KAA 2N
1 Determining whether abuse or neglect occurred

==

=

10.What happens to the children if DFS finds they are being abuse or neglected?

If DFS determines that the children are not safe in their own home, a caseworker will try to
develop a plan with the parents or caslians to fix the problem. If such a plan is not possible,
DFS will seek out other relative caregivers, and as a last resort, obtain custody of the children
for placement in a safe environment, such as a foster home

11.Will DFS allow the children to stay ti a relative?

If the children must beemoved fromthe home DFS will ask the parents or custodians to
provide the names adiny relative caregiver8efore permittingrelative caregiver, DFS will
conduct background checks on all persons in the home and complete a home assessment. The
background check will consider prior DFS involvement and criminal history. Interviews will
also be conducted to explore the relative a8 A SN a gAf f Ay3dySaa | yR
F2NJ 6§KS OKAf R NXcdl @l ménildealthindelsy | £ = LIK @ &

The living conditions will be inspected to determine if the children have an appropriate
sleeping space and to ensure the home is fréeljects andconditions, whickconstitute fire
and/or safetyhazards. Oncthe children are placed with relative caregivers, DFS will conduct
regular visits with the relative caregiver and children to ensure monitor their safety while DFS
continues to wok with the parents or custodians

12a@ 3INI YROKATR gl a LIIFOS Ay F2ai0SNJ OFNB gAGK:
notify me, a concerned relative?
While DFS attempts to explore relative caregivers before placing a child in foster care, the
parents or custotins do not always provide DFS with the their naniégrefore if you
knowthe childrenhave already been removed from the home, placed in fostee,or that
DFS is otherwise involved with the family, call the DFS Reporahtheshare that you are
willing to be a placement resource for the child.

15
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PROTECTION FROM

ABUSE ORDERS

Fa Information On:

Agreemein to PFA

Abusie actions

Civl contempt
Crimindmisdemeanor

Emergeng Order

Enforcement

Famiy Court

Filing a Protection Fram Abuse Order
Lengh of time in effect

Peopk NOT protected

Peopk protected

PFA hearing

Protectian from Abuse Orde (PFA) (Forms)
Protections

Relief

Trial

Witnesses

See Question #:
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6

15
13,14

9

12

4,5, 6

4

11

3

2

9,10
Introduction 1
7
8,10,11
10, 14
7,11
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Introduction

You or the child for whom you are caregive may be avictim of abusivecondud from arelative
or a membe of the immediate household It may be necessay for the threatened party to
apply to Famiy Cout for a Protection From Abuse Order (PFA).

This chapter will explan the nature of a Protection Fran Abuge Order, to whom it applies and
how to obtain one from the Famiy Court

PFA Defined/Who Can Apply

1. What isa Protection From Abuse Order?

A Protection From Abuse (PFA) Orde is a civil protective order to prevent violene
between family membels and to enabk victims of domesticviolene to live without
abuse Throud the PFA law, the abuse can be ordered to stay away and not hawve any
contad with the victim (seeForms).

2. Who is protected by the Protection From Abuse Act?

In general the Protection From Abuse (PFA) Ad protectsavictim of domestic violence In
Delaware the people protected by the PFA include:

AFormer and curren spouses;

AA man and woman living together but not legally married (at the time of the
abusg with or without a child in common;

AA man and woman living separat and apait with a child in common

APersons who are or were involved in a substantive dating relationship and

AFamiy members including mother, father, mother-in-law, father- in-law,
brother, siste, brother-in-law, sistea-in-law, son daughte, sonin-law,
daughtea-in-law, grandfathe, grandmothe, grandson, granddaughte,
stepfathe, stepmothe, stepson andtepdaughter

17



Applying for a PFA

3. Wherecan | get a PFA?

You, the victim, mug file a Petition for Protection Fram Abuse Orde with the
Famiyy Court You can file the petition in any county where one of these
conditiorsapply:

1 Whereyou live

1 Where the accusel offender lives

1 Where the abuse took place

1 Where you aretemporarily located to avod the domestc abuse.

FamilyCourt

New Casteé County
500 King Street
Wilmington DE 19801
(302 2550300

Kent County
400 Cout Street
Dove, DE 19901
(302 7396500

Susse&County

22 The Circle
GeorgetownDE19947
(302 856-5601

=)
—
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4. Wheredo | goin the FamilyCourt?

Go to the Intake Unit in the county courthouse All PFA petitions arehandled
in the Intake Unit to give petitioners more privagy.

5. How do | prove that | am being or have been abused?




Applying for a PFA Orddicont).

In order to obtain a Protection Fran Abuse (PFA) Order from the court, the victim must
prove the offender abusel him or her in at leag one of the following ways:

1 Intentionally or reckless} causel or tried to caus the victim physicainjury
or sexuaoffense;

1 Intentionally or reckless} placed or attempted to place the victim in reasonabéd
fear of physicainjury or sexuaoffense;

1 Intentionally or recklesst damageddestroyed or took the property of the
victim;

1 Acted in acourse of alarmirgor distressimg conduct inamannerlikely to caugthe
victimfear or emotiond distressor provoked aviolent or disorderl respon® from
the victim;

1 Trespassd on or in the property of the victim;

1 Chid abuse;

1 Unlawfd imprisonment kidnapping interferencewith custody
and coercion;

1 Any other condud¢ which a reasonab® persan under the
circumstance would find threatening or harmful.

6. How can | prove to the Court that these abuseshappenedand that the abuse causel
them?

You may testify yoursef concernirgthe abusive act(9 andyou may callwitnesses to testify.
The Cout will listen to testimony, which are statemens made in the courtroom by
witnesses The Cout will listen to witnesses explan what they saw or heard Fa example
a neighba who overhead an argumert or threat can testify abou what he or she heard
A police officer who saw abruise or cut can testify abou what he or she saw.

It may be necessary to subpoena witnesses and police officers. This must be done is
advance.

7. What relief can | requed when filing the petition?
Therre is broad relief availabé to a victim (which the victim MUSTREQUEB~hen
filingthe petition) to effectively intervene and help endthe abuse Thefinal order can:

,&Forb'd the offender from committing any other ad of abuseagains the
victim;

19




AForb'd the offender from contactirg the victim by mail, phone or any
other means including third-party contact;

AForb'd the offender from coming within 100 yards of the victim, the
victimQ residence or the victimQ workplace or school;

AGrart the victim exclusie use and possessin of the LI NIresideac®
regardles of how the property istitled (thisdoes not affed ownershp
of the property);

AAward the victim temporary possessio of certain personal
property (for example cars keys checkbooks);

AAward temporary custody of the partie<zhildren to the victimandprovide
for supervisel visitation with the perpetrator;

AOrder the offender to pay child suppot or spous&support;

AAward the victim damage for losses suffered as a dired resut of the
domestc violene (for example property that was destroyed, medicd
costs loss of earnings);

AForb'd the offender from transferring putting conditionson the use of the
property, or hiding any property in which the victim hasaninterest;

A Requiethe offender to attend counseling;

ARequie the offender to give any gurs in his or her possessio to the
police and/or

AProviob any other relief the Cout decidesisreasonable.

8. | need protection as soon as possible What can | do?
When you file the Petition for Protection Fran Abuse Order, you can askthe Cout
for an emergeny order, alo called an ex parte order. It cantake an hour or
two to get into a courtroom. The victim mug explan to the Cout why he or
she needs an emergeng order. If the Cout feels thee is sufficiert reason it
will isste a temporary emergeny order that day.

=)
—
o
—
®
Q
=z
o
5
T
—
o
3
>
o
c
92)
)
@)
=
o
®
=
wn




Emergency PFA

If the Court issues the temporary emergency order, a full hearing on the petition will be held
within 10 days. If the Court does not issue a temporary emergency order, a full hearing will
take placewithin 30 days.

The PFA Hearing

9. Must there be a PFA hearing if the accusel persan agreesto the termsof the PFA?
On the day the full hearing is scheduled to take place, the accused offender will be
asked by Court staff if he or she wishes to agre@ RIFA. If he or she agrees, there will
be no need for a evidentiaryhearing and there will be no finding of abuse against the
accused offender. The order will include all the relief to which the parties agreed. The
order will be as enforceable as any erdbtained through a full hearing.

If the accused agrees to a PFA, the victim does not have to risk losing a trial and having
the petition dismissed. The victim may still request a trial. Keep in mind that a finding
of abuse against an abuser can resulthe abuser having a more difficult time getting
custody of children, if any are involved.

10.What if the accused offender does not agree to the order?
If the accused offender does not agree to the order, then the victim must prove the
offender abused thevictim, as accused in the petition, through a full hearing. The
complete PFA hearings are heard on the day scheduled, and the victim must have all
witnesses present for the hearing. If needed, subpoenas must be served in advance of
the hearing If the victim proves the alleged abuse occurred, then the PFA will be
awarded. The relief granted to the victim will depend on what is necessary to prevent
further violence.

11.How long is the PFA in effect?

Regardless of whether the order is issued by consent or through a full hearing, the order
can be in place for as long as two years from the date it is isslibd terms of the order

may be modified or the order may be extended for an additional periaghdd six months

upon a motion filed by either party. Under certain circumstances, relief can be granted for
a period not to exceed two years or as long as reasonably necessary to prevent further acts
of abuse or domestic violence up to a permanent order.
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The PFA Hearing (cont.)

12.Who enforces the PFA?
Enforcemen of the PFA is largely the responsibiliy of the protectedvictim.
The victim isthe first to know when the order has been violated. Therefore if
the offender violates the order (for example contacst the victim or further
abusesthe victim), the victim mug immediately cal the police and report the
violation. Victims should keep a copy of the order with them at all times.

13.What will happen if the offender violates the PFA?
Certainviolations of the order are crimind misdemeanors\Violations reportel
in this fashian will generaly resut in the perpetratar beingarrested and
criminally chargel with aviolation of the protective order. The violation mugt
be proven at a crimind trial. Repeate criminalconvictiors for violating the
protective order may resul in jail time for the offender.

14.What shoul the victim do if the offender violates the PFA?
The victim shoub cal the police particularly if the offender isviolatinganorder
to stay at leag 100 yards away or to hawe no contact Polie can arred the
offender for crimind contempt.

15.What if the offender doesm® pay court-ordered suppat or breaks a custody or
visitation order?
The victim can also file amotion for a civi contemp of the PFAin FamilyCoult.
The victim would hawe to prove in court that the offender committed the
violation.
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THIRD PARTY CUSTODY
AND DEPENDENCY/
° NEGLECT PROCESS

Fa Information On: See Questin #:
Abused Introduction, 2, 6
Bed intered factors (Glossary) 5,15
Childrer&@ needs 12
Communiy Lega Aid Sociey, Inc. 20
(Resources)

Cout Appointed Specid Advocate 21, 23

(CASA (Resources)

Delawar&@Domestc Relatiors Code 15

Dependen child (Glossary) 2,8,9
Dependency/NegladPetition (Forms) Introduction, 6, 7, 16
Deputy Attorney General 20

Divisionof Famiy Service(DFS) 2,9,12,13 15
Emergeng guardianship 16,17, 18

Ex Parie custody 17

Famiy Court 7,9, 11, 16
Fee 19

Firsthand evidence 10

Guardian ad item 21,22
Guardianship 3,4

Hearsy evidene (Glossary) 8,10
Immediae and Permanemn Harm 17

Joirt Custody 1

Joirt naturd custody 1



Fa Information On:

See Question #:

Necessargare 4

Neglectel child (Glossary 2,6,8,9
Office of the Chid Advocae (Resources) 22

Ore parent sole custody 1
Permaneng Plannirg Committee 15

Plan 9,13 14,15
Probabé cause 8
Reunification 15

Reviav hearing 13,14
Service 9,13
Termination of Parentd Righs (TPR petition 15

Thid party Introduction, 2

Who can file for dependency/neglect

6

Introduction

As a grandparent, you are considered a third party if you go to court tgugetdianshipof your
grandchild. As discussed in Chapter 2, if you believe your grandchild is dependent, neglected or
abused you must report it to the Division of Family Services. You may also decide to file a
dependency/neglect petition in Family Court (see Formisap&r 4 explains the dependency/neglect
petition filing process.
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Chapter Glossary

(These terms also appear in the Glossary at the end of this Legal Handbook)

Abused A child who has suffered from anyone (1) sexual abuse or (2) has suffesexliffered from
physical injury, emotional abuse, torture, exploitation or maltreatment/mistreatment by someon
responsible for their care custody or control

Adjudicatory Hearing A Family Courhearing to determine (adjudicate) whether the child is dependent,
abused or neglected as specified in the statute.

Care, Custody, and ControRA person or persons in a position of trust, authority or supervision over a chi
including a parent, guardianr custodian, other family members or household members, or person
temporarily responsible for the child's care.

Dependert child ¢ A child whose physical menta or emotiond health andwell-being is threatened
or harmed becauseof inadequatecare andprotection by the childQ custodian who is unabk to
provide for the childwhether or not causel by the child@behavia. 10 Del C §901(8)

Dispositiond Hearig ¢ A Family Cout hearing held 30 days after the Adjudicatoy Hearing At
this hearing, the judge reviewsthe placemen of the child and the conditions of that placemen
and the parents sign a case plan.

Hearsy evidene ¢ A statemert made out of court and which is offered to prove the truth of the
information in the statement.

Law citations ¢ Asyou read abou the law, you may see references that look like this: 13 Del Code 8
1103 The® are legd citations that dired you to the specift part of the law in question The first
numbe (in this case the 13) isthe title of the law in the Delawae Code The Delawae Cock isthe
name for the entire s of state laws The number that follows the symbd "§" (in this case the
1103 isthe sectian or subsectim of that law.

Neglecta child ¢ A child whose physical mentd or emotiond health andwell-being is threatened
or harmed becauseof inadequatecare and protection by the child@ custodian who has the ability
and financid means b provide for the care but does not or will not provide adequat care.

Petitioner ¢ Ore who files an action in court.
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Preliminary ProtectiveHearirg ¢ A Famil Cout hearing which occuss after a child has been removed
from the custody of a parert or guardian on anemergeng bask and placed with the Divisian of
Famiy Service®r in the care of a guardian.

Respondentthe party against whom an action is filed.

Note: Thes definitions apply in the context of family law only.




Overview

1. What is custody?
Custod, or the right to care for and maintan a child, is usually the right of the birth
parents If there have been no legd proceedingead parentautomaticallyy holds joint
naturd custody If there has been a courtproceeding the Cout can either awad
one parert soke custody or continue joint custody with both parents In caseswhere
one parert isawarded sole custody, that parert isresponsibéfor makirgall decisiors
concernirgthe child. In caseswherethe Cout has awarded joint legd custody to
both parents then both parentsareresponsibé for makingjoint decisiorsconcernirg
the child. Residential custody can also be awarded by the court. Residential custody
can be shared (usually half with each parent) or primary with one parent and visitation
for the other parent.

2. What isthird-party custody?
Qustody to a third party mears custody granted to the Division of Family Servies
becaugof anemergencysituation It is intended to be temporary. The Division of
Family Servicemmug show that the child is dependent abused or neglectal (see
Chapte 4 Glossary)While the intent isfor custody to be temporary, the individud or
the state ageng that holdscustody can get acourt order to keep custody until the child
reachesadulthood.

3. What isthe difference between custody and guardianship?
The difference between the definition ofcustody and guardianshp is that custody
describes the rights and duties between a parent and a child, whereas the term
guardianship is used for someone other than a parent and a child.

4. Howdoesthe Courtdecideto grant custodyor guardianship?
Whether the petitioner seels custody or guardianshipa parent can only be deprived
of custody if the Cout determines that the parert cannotprovide "necessargaré'
for the child. If the Cout so determines thenthe Cout will decide what custody,
arrangemenm or placemen isintheOKAf RQa o6Said AyaSNBaaod

27




5. What ismeart by "the bed interest factors' for a child?
The Cout determines the custody and residentid arrangemens for achild
by focusirg upon the childQ "bed interest" Factos the court consides in
determining the child@beg intered include but are not limited to:

Awishes of the parent;

Awishes of the child;

Arelationsh'p of the child with other peopk living in the household,;
Achild@adjustmert to the home, schod and community;

Amentd and physicahealth of all individuakinvolved;

Apast and presert complian@ of both parentswith their rights and responsibilities
Aevidenceof domestcviolence and

Athe criminal histories athe parents.

Filing a Dependency/Neglect Petition

6. How can | file a dependency/neglect petition?
Anyone who believes a child is dependent, neglected or abused can file a
dependency/neglect petition. (See Formshdtp://courts.state.de.us/forms/).

7. Howdo I file a dependency/neglect petition?
Go to Family Court in the county where the child currently lives. Staff will help you complé

the form.

Family Court_ocations:
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New Castle County Kent County Sussex County

500 N. King Street 400 Court Street 22 The Circle
Wilmington, DE 19801 Dover, DE 19901 Georgetown, DE 19947
(302) 2550300 (302) 7396500 (302) 8565601




The Hearing Process

8. What isa Preliminary Protective Hearing?
Once the Division of Family Services removes the children fr@n home, ahearing is
scheduled in Family Court within 10 days. This hearing is calR@leninary Protective
Hearing, and its purpose is to determine whether probable cgusasonable belief that
certain facts and circumstances exist) existed tmoge a child from his/her parents. The
parents will benotified of this hearing, if possible, and they may have an attorney present.
If they cannot afford one, an attorney will be appointed to represent them. The petitioner
has to show probable cause thie child is dependent or neglected (s&#ossary) and that
he or she will suffer certain harm if not removed fromthd NBy §aQ OF NBd !y
including hearsay evidence (see Chapt@&ldssary), is allowed at this time.

9. What isthe Adjudicatory Hearing?
After the Preliminay Protectie Hearing the Adjudicatoy Hearirg (see Chapter 4
Glossary is schedule within 30 days in Famiy Court At this hearing, the petitioner
mud prove by clear and convincing evidertbat the childisstill depender or neglected
and that they need to reman in the care of the Division of Family Services.

Throughou the legd proceedings DFS should be developirg a plan with the parents
which gives the details abou what DFS will require the parents to do before the children
can be returned to them and spellsout the services DFSwill offer the parents.

When appropriate DFScan provide mary servicesto the family sud as mental health services,
substance abuse treatment, housing assistance, employment séiniaes;ialassistanceparert aide
services to assis with parenting skills individud and family counseling intensive
home-baseal services and/or transportation to appointments and visitationDFS also
can help the family get connectal with other serviceprovidersin the community if the
family has other needs.

If Famil Cout continues custody with DFSat the Adjudicatoy Hearing,a Disposition&a
Hearirg is held approximately30 days after the conclusia of the AdjudicatoryHearing.

10. Only first-hand evidence is allowed at the Adjudicatory Hearing.
What isfirst-hand evidence?

All testimony mug be first-hand at the Adjudicatoy Hearing Hearsg evidence $ NOT
admissibleand may be excluded by the CouRa example at the Preliminay Protectian
Hearing the DFSworker can testify that the day care worker saw bruises on the child,
which is hearsg evidence At the Adjudicatoy Hearing the day care provider who
actually saw the bruises mud testify himsef or hersef to what he or she saw.
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11.What isthe next step if Family Cout allows DFSo continue custody?
If Famiy Cout continues custody at the AdjudicatoryHearing a Dispositiona

Hearirgisheld 30 days after the conclusia of the Adjudicatoy Hearing At
the DispositionalHearing the judgereviewsthe placemen of the child and
the conditiors of that placemen.

12.What happers at the Dispositiond Hearing?
The Cout will look to see that the parents are working with DFS$ that the
temporary caretake is meeting all of the childrer@ needs and that the
appropriateservices are being offered to the parents A case plan will be signed
by the parentsDF&workers are required to meet withthe parentson aregula
basis.

13.WhatservicescanDFSprovide duringthe DispositionalHearingand

Adjudicatory Hearing?

The DispositionaHearirg is the time when the case pla is made part of the
court order. Indevelopirgthisplanand duringthe Adjudicatoly Hearing DFSwill
begin to make referrals fomany services to the family sud as financid
assistanceparern aide services to assi$ with parenting skills individud and
family counseling intensive home-basal services and transportation to
appointments DFS also can also helpthe family get connecta with other
servi@ providersin the community if the family has other needs.The planwill
bereviewdl at ead subsequenhReviev Hearing.

14.How often are Reviev Hearing held?
Reviev Hearing are schedulel approximatelyevery three months starting
from three months after the date of the DispositionhHearing The progres of
the family is discussd at these hearings If the parents are cooperatirgand
following the plan, DFS shoull be expandirg the childrer@Q visitation with the
parents and looking toward returningthem home.
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The Hearing Process (cont.)

15.How much time are the parents given before their parenta rights are
terminated?
hyOS OKAf RNBY KI@S 6SSy NBY2O0SR FNRY GKS LI
actively working toward reunification (bringing the family back together) with the
children. Otherwise, the Division of Family Services (B#HS)xplore alternative
permanency plans such as guardianship, termination of parental rights and
adoption, or another permanent planned living arrangemgsge Chapter 7).

When children have been in foster care for 9 months, the DFS worker is required

to present the case to the DivisioA ¥ CF YAt & {SNIBAOSAQ t SN¥XIy
Committee. The Permanency Planning Committee is an internal committee within

DFS that is responsible for reviewing the progress that a family is making in

addressing the issues that resulted in the children beingosd from the home.

If the parents are making progress on their plan and it looks like reunification is
likely to occur in the near future, the DFS worker continues to work with the family.
However, if the parents are not making progress on their plan randification

does not look promising, the Permanency Planning Committee may recommend
that the DFS worker ask the court to change tphermanency planfrom
reunification to Termination of Parental Rights (TPR) or some other permanent
goal. Family Coumnust give final approval before DFS can officially discontinue
reunification efforts. At the next regularly scheduled review hearing, DFS will
LINBaSyid Ada OFasSs RSaAONROGS GKS LI NByidaqQ I
change from reunification tatermination of parental rights or some other
permanent goal such asnother Planned Permanency Living Arrangemenbog

term foster care (RPLA guardianship or permanent guardianship

Federal law requiresfE&to proceed to a permanency plan byelve months of the

child entering foster care. If a child is less than six months old when they enter care

the law allows DFS to proceed to an alternate pererary plan sooner than twelve

months However, there are circumstances in which DFS may seek to teemina

parental rights before the simonth or oneyear point (13 Del. Code §81103). DFS

Ydzad aK2g GKFEG 2yS 2F GKS O2yRAGAZ2YEA AYy (K¢
(13 Del. Code § 1103) has been met and that it is in the best interest of the children

forthS LI NBydaQ NAIKGa G2 06S GSNXYAYFGSR® | 2dz
http://www.delcode.state.de.us or at your county courthouse resource center.
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Emergency Custody

16.How do | obtain emergencyguardianshif?
To obtain emergeny custody of a child, you mug go to Famiyy Cout in the
county where the child lives and file an emergencydependency/neglec
petition (see Forms) You MUST provide the courtwith the lag known addresses
for BOH parents even if one parent hasnot had contad with the child. Staf at
Famiy Cout will help youcomplet the necessay paperwork

17.What does a grandparent or other relative have to prove tualify for emergency
custody?
In order to qualify for emergency custody, the petitioner must show that the child will
suffer immediate and permanent harm unless emergency custody is awarded. If the
petitioner can show that those conditions exist, the Coult avard the petitioner ex
parte custody. An emergency custody order is only valid for 10 days.

18.What happens once the 10 days of the emergency custody order are over?
If Family Court has awarded emergency custodyD#S,a Preliminary Protective
Hearing will be held within 10 days of the emergency custody rillag-DFS litigants
will get a PPH also if they are granted an Ex Parte Oitléne Preliminary Protective
Hearing, the petitioner and the parents present thedises to the Court. At the end of
the Preliminary Protective Hearing, the Court will decide whether custody should
remain with DFS or go back to the parents. If Family Court continues custody with DFS,
an Adjudicatory Hearing (see Chapter 4 Glossarypwiteld within 30 days of the
Preliminary Protective Hearing.

19.What is the fee to file for emergency custody?
There is an $85 filing cost at the time of this publication. If the petitioner has little or
no income and cannot afford the filing fee, he or shay file a fee waiver application.
If the request is denied, the fee must be pardhin thirty daysor the petition will be
dismissed
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Legal Representation

20.Whoisinvolvedin the dependency/neglect proceedings?
A Deputy Attorney Generd is the attorney forthe Divisian of Famiyy ServicegDFS)
The DFSworker involved in the cas appeas at the hearings to inform the attorney
whet is happenirg and what DFSbelievesis bed for the child. Famiy Cout may
appoirt an attorney to represer the parentif they cannot afford ondf the parents
hawe differingpositionsinthe case eachparert may hawe hisor her own attorney.

21.Can the children have their own attorney?
Yes The children can be represental by a Child Attorneyor a court appointed special
advocate (CASAThk is an attorney who is appointed to represer the childrer@
interests

22.How isa Child Attorneyappointed?

The Divisian of Famiy Servicesthe Court or anyore else who believesthat a child

needs representation can contad the Office of the ChildAdvocae at (302 577-

6830 One the Office of the Chid Advocatereceives a referral, staff evaluates the

cae and decides whether they will ask the Cout to appoirt a Child Attorney and/or
CASAor the child. The Courtthen sigrs an order appointing a Child Attorneyto the

case Attorneys with the Office of the Chid Advocae represert the best interes of the

child (see Glossaryin court.

23.What is the role of the Court Appointed SpecialAdvocate(CASA)?
The bed intereg of the children is usually expressed to the Courtthrough the Cout
Appointed SpecihAdvocae (CASA)The CA3isavoluntee who, like DFSinvestigates
the case The CA® can talk to teachers doctors neighbors relatives landlords and
the children to determine what is in the childrer@ bed interest Throughot the
proceedingsthe CA® often visits with the children as well as with the parents to
see how they are trying to improwve their situation

24.Shout |, asthe relative caregive, obtain an attorney?

The legd system can be complicatel and confusing An attorney canadvise you
concernirg your legd rights and help you understard the legd procedures.
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Fa Information On:

GUARDIANSHIP

Abandonment

Beg intered of the child (Glossary)
Chid abuse

Chid negled (Glossary)

Child suppott order

Deceasd parents

Departmer of Service for Children,
Youth, and Ther Families (Resources)

Failue to care for the child
Famiy Court

Foste child

Guardian (proposed)
Guardianstp ¢ permanent
Guardianstppetition (Forms)
Guardiansip ¢ standard
Lega standing

Legaly incompeten parents

Relative Caregiver@MedicalAuthorizatian
Affidavt (Forms)

Relative Caregiver&schoolAuthorization
Affidavi (Forms)

Socia Study

Subsig (Glossary)

Substantidchange in materid circumstances
Suitabiliyy of placement

Terminating parent2ights

Termination of rightsto other children

See Question #:
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Introduction

If the Division of Family Services has placed a child incapar you have some important issues to
consider. If you believe you will care for the dHhibr quite some time or you do m&now where

the parents are, you may want to consider applying for guardianship so you can make decisions
without delay.Having gardianship will ensurgourright to keep the parent from taking the child

from you and allow youwo make educational and medical decision on behalf of the chHldep in
YAYR OGKIFGX dzyt Saa @2dz KIS 3Jdzr NRAFYAKALE (GKS

Chapter 5 explains guardianship and how you can seek it within the court system. The information
in this section does not contain all you will want to know. For further information and details please
contact either the Division of Family Service§382) 6335128 or the Community Legal Aid Society

at (302) 5750660in New Castle County302) 6748500in Kent County; or in Sussex County at
(302) 8560038
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The Types of Guardianship

1. What kinds of guardianshp are there in Delaware?
In Delawae Family Courthere are three types of guardianshp - permanern
andstandard Both standad and permanen guardiars have the authority to ad
as the paren for matters sudh as medicd treatment, education and choie of
religion Permanent guardianship is more difficult to obtain but once obtained
cannot be undone by the biitparent without your agreement he third is stand
by guardianshipvhich enables a parent or custodian suffering from a chronic
progressive condition or termal illness to make plans for the permanent future
care of a child without terminating parental or legal rights.

2. What isthe advantag of permanert guardianshp over standardguardianship?
The advantag of permanern guardianshp is that the birth parent cannot move
to terminate the pernanent guardianship They can only file to modify contact
visitation, and/orinformation sharingIf the permanent guardianship is terminated,
the parent may be considered but with no greater priority tlaary other person or
agency and the court applies the best interest factors to make this determination.

With standad guardianshipthe parernt can go to Famiy Cout at any point in
time and petition to regain custody of the child.
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3. What doesthe Cout require in order to obtain permanert guardianship?

To obtain permanernt guardianship a petitioner mug show at leag one legd
reasa for terminating the parentYights. Exampls of legd reasonsthat may
qualify are abandonment legally incompetert parents child abuse and/or
neglect failure to care for the child, or termination of rightsto other children The
petition mug also show that adoption of the childis not possibé or appropriate
and that permanen guardianshp is in the bestintereg of the child. The birth
parents can agree to appointmert of apermanen guardianor it can be granted
by the Gourt.

4. What isthe difference between guardianshp and adoption?
The difference between guardianshp and adoptionisthat with adoption al of the
rights of the naturd parents are terminated Onae adoption isgranted the birth
parert isno longe the parert inthe eyesof the law. Guardianship provides the right
to care for the child and make decisions on behalf of the child but the parents' rights
remain intact.




Who Can Obtain Guardianship

5. What isthe minimum age requiremert for a guardian?
In Delaware any adult person(s) may petition Family Court for a guardianship
regarding thata childis not his, hers or theirs. An adult is a person who has reached
his or her eighteenth birthdayThechild need not be a blood relation. Howeve, for
permanen guardianshipf a foster child over 12 yeais of age the potential guardian
mug be arelative or the foster parent. Also, DSCYF, the Division, a licensed agency,
the Child Attorneywho has an interest in the health, education or welfare of a child or
children may petition the Family Court for a guardianship order so long as the
proposed guardiaor guardians consent to the appointment.

6. What doesthe Courtlook for when consideringsomeoneto becomea guardian?
The Cout looksfor the proposeal guardianto be physicaly, emotionall, and financialy
able to care for the child.

7. Can the child appoint his/her own guardian?
Achild 14 or older must consento the appointmert of aguardian for permanent
guardianshipsas long as the legd requiremenst are met. Alsq a socialstudy, which
isan evaluation of the child, the home, and the suitability of the placement with a
recommendatio for or agains the guardianshipmade by the persan or ageny
conductirgthe study, isrequired The studymayalsobe required for a non
permanent guardianship

Filing for Guardianship

8. How do I file a guardianshp petition?
Aguardianshp petition isfiled in Famiy Cout (se2 Forms) At the time of the printing
of Delawar®@LegadHandbod for Grandparens & Other Relatives Raisiig Children
the cod for the petition was $85 (You canrequeg afee waiver.) However, if your
request is denied the fee must be pandthin thirty daysor the petition will be
dismissed.
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Filing for Guardianship (cont.)

The petition mug contain:

A Name and place of residene of the petitioner;

A Name sex date of birth and place of birth of the child:

AReIationshb of the petitioner to the child; name and addres of mother and
father or presume father, or information concerningletailed efforsto locate
the parent(s);

ANarre and addres of an ageng that holds parentd rights or custody,

Alf the child is 14 or older, an affidavt that the child consens to the
guardianship;

AA statemert regarding eadh parent that the child is dependert and/or
neglectal and the reasorsfor that situation; or that the proposedguardian
is a stepparent or that the parent consents

AA ertified copy of death certificate if parent(s) deceased

AAndadl 68YySyd a8idAy3 F2NIK 6Ke G(KS
interest.

9. What if the parents are deceased?
If the parents are deceased, a copy of the death certificates must be attached to th
petition.

diysueipireno

10.What happers after a petition for guardianshp or custody is filed?
After the petition isfiled and properly servedhe Cout will schedué ahearing.

11.How does the Cout decide whether or not to grant guardianship?Is a socid study
required?
The Court will hear testimony from the parties involved, as well as witnesses. The Ca
could order a social study and report, which is an evaluation of the child, the home a
suitability of the placement, with a recommendation for or against the guardianship. T
social study is required for permanent guardianship, but not for standard guardianship.
social report will be prepared for a permanent guardianship.

The Court wilgrant the petition for guardianship if it finds by preponderance of the evidencs
(see Glossary) that the child is dependent, neglected or abused and it is in the best inte
of the child. The Court willetermineif the parent voluntary consents tdahe guardianship
or if the child is 14 years or older and consents to guardian$hip Court will also determine
whether there should be contact between the child and the parents.



Filing for Guardianship (cont.)

12.When doesthe order of guardianshp end?
Guardianship terminatesid2 y G KS 3dzr NRAFyQa RSFGKXZ GKS |
reaches the age of majority or as otherwise ordered by the Court.

P
NS

13.Can the guardianshp order ever change?
Standad guardianshd can be changel by the count if the child is no longe
dependen and neglectal and it isin the bed intered of the child to modify the order.
Permanem guardianshp is more difficult to change than standad guardianship
because a parent cannot petition to terminate a permanent guardianship and the
Court must findhere has been a change also this explanation needs to be expanded.

14.What if the birth parentswant the child back?
The parents cannot seek to emdpermanent guardian arrangement. An order of guardiap
may be modified regardingoatact, visitation or sharing of information at any time if it is in the
best interests of the childAn order of guardianship may be rescinded upon a judicial
determinaion that the petitioner has made a preliminary showing the guardianship is no longer
necessary for the eason it was established unlesket Court finds that the guardian has
established a preponderance of the evidence that the child will be dependeniected, and/or
abused in the care of the parents seekirggcissionor the Court finds that the guardian has
established, by clear and convincing evidence, that the child will suffer physical or emotional harm
if the guardianship is terminated.

Financial Support

15.What financial supportis availablefor the guardian?
If the child was in the custody of the Division of Family Servitmsat leag one yea
prior to the grarnt of guardianshipa subsid/ (see Glossary may be available The
Departmer of Service for Children Youth and Ther Familiesdetermines the
amourt and length of time of the subsid/. This subsidyappliesto guardianshp only.

16.Can aguardianfile for child suppat?
A guardian can file for child suppot through the Divisian of ChildSuppot Servicegsee
Forms and Resources)Parens are obligatedto pay child suppot until the child reaches
18 years of age andgraduates from high schod or turns 19and is likely to graduateA
child suppot order can alsoorder the parents to pay for or provide health insurance.
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FOSTER CARE

Fa Information On:

Adoption

Day care

Delawae Help Lirne (Resources)
Departmert of Servicsfor Children,
Youth & Ther Families (Resources)
Division of Famiy Servics (DF$
Foste parent

Guardianship

Medicad card

Medicad office

Permanem guardianship
Permanem home

Permanem placemen

Respite

Reunificatio services

Stake Servie Cente

Stipend

Temporaly Assistane for

Needy Families (TANF)

See Question #:
3

4
4
2

Introduction, 3,4
Introduction, 1, 2, 4
3

4

Introduction

4

Introduction
Introduction, 2
4

3

Introduction

4

Introduction

Divisionof FamilyServicesvebsite: http://ww_w.state.de.us/kids
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Introduction

Perhaps you are concerned ftire welfare of your young relative, but permanent placement in
your home is not the best solution. Foster care allows a child who is abused, neglected or
dependent and in the custody of the Division of Family Services (DFS) to live with a party other than
her parents until she is returned to her parents or until a permanent home can be arranged. You
may choose to offer your home and care as a foster parent for a child in the custody of Division of
Family Services. Becoming a foster parent is only an optibe child is currently in the custody
of DFS. When relatives have custody of a child, they may choose not to become foster parents, but
they may seek financial support through Temporary Assistance for Needy Families (TANF).
Application may be made at grtate Service Center and Medicaid office (see Resources).
In Delaware, foster parents

1 can be single, married, divorced or widowed
can rent or own their home
must be between the ages of 21 and 65 years of age
participate in 27 hours of preervicetraining
pass a criminal history check
can be of any race, religion or sexual orientation
must pass home, health and safety studies
must be economically stable
must provide references

= =4 4 4 4 -4 -5 -2

This chapter discusses the ways in which you can seek to be a fastat or your related child

AY S5AQAaAA2Yy 2F ClLYAf@& {SNBAOSAQ OdzalG2Red CKAA
about foster care. For further information, please contact the Division of Family Services at

(302) 4512800 or 1800-4644357.Ydz Yl & | fa2 FAYR AYT2NNXIOGA2Yy 2
www.kids.delaware.gov

You can also contact the Community Legal Aid Society in New Castle County at (30&®%ab
1-800-292-7980; Kent County at (2)674-8400 or 1800-537-8383; and Sussex County at (302)
856-0038 0r1-800-462-7070.

Becoming a Foster Parent

1. How do | become a foster parent?
Contact the Division of Famiervicest of the number aboveYou can also find a number of
LIN2E A RS | 3SyOASa 2y 5C{Q ¢6So0arisSo
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2. What are the advantages/disadvantages of foster care over guardianship or adoption?
A foster parent cares for the child until a permanent placement can be made. The fos
parent, however,has no legal parental rights. The Department of Services for Childre
Youth and Their Families is the legal custodian and has authority for decisions regarding
medical care, except in emergency situations and some school services. In an adoption
guardianship, yo would be the legal guardian.

¢tKS . ANIK tINBydaoQ L

3. Whatif the birth parentswant the child backfrom foster care?

Unde mog circumstancesthe Division of Famiy Servics is required to provide
reunification services (bringing parert and child bad together) to the parentsand child
for a period of time. The parents are given a chanceto repar the situation that causel
the child to enter foster care The Courtreviews the parent<progres and determines
whether the child shouldreman in foster care becaug of the situation at home. The
Cout can alsoorder a change in god from reunification to adoption, guardianstp,
2 NAnather PannedPermanentLivingANNJ Yy 3 S Y S vy ii thepareént drelunatie
to provide a sake home for the child

9Je) BblSO0H

Financial Support

4. Whatfinancialsupportandservicesare available?
The Division of Famiy Service provides a Medicaidcard, supportive services sud
as day care and respite to fosterparents only as needed and anon-taxable stipend
to care for each child placed in their home. The stipend is to assist them in the care
the child. The range of the stipend can be anywhere from $13.04 to $55.00 per day
each child, based on the age of the child, his/her negds,S T2 & G SNJ LJ NB
and level of service they agree to provideelative caregives who are not foster
parents(see Questia 1) are not eligible to receiwe this stipend.

Foste parentsto children with specidneeds may be eligible for financialsuppot to
help them obtain permanert guardianship.

Fa other financid assistane and nonsfinancid supports and information, caregives
can contad the Delawae Heb Line (1-800-464-4357).
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ADOPTION

Fa Information On;

Adoption petition

Adoption subsidies

Birth parents

Child@bed intered (Glossary
Delawae Cocke

Departmer of Services for Children
9 Youth & their Families (Resources)
Fee

Legdparent
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Nonrelative

Permanent

Petition for the termination of
8,9 parentd rights

Relatie

Righ to inherit

Sociastudy (Glossary)
Specianeeds children
Temporary Assistane for
Needy Families (TANF)
Terminate Parentd Righs

See Question #:
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Introduction 4, 5, 7,
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3,57

4’ 6’ 7’

Introduction, 2, 4, 5, 10
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Introduction

If you beliewe that a childQ well-being is bes servel by stayirg with you permanenty, you
may warnt to conside adoption The adoption processs a long one. There mug be grounds
to terminate parentd rights, andthe termination of parentd rights mus appea to be in
the childQ best interest Ths chapte discusse the advantage and disadvantage of
adoption, as well as the legd processes.

This sectian does not cove everything you need to know abou adoption. Fa further
information, please contad the Departmen of Servica for Children Youth and Ther
Families at (302 633-2657 or The DelawareHebp line at 1-800-464-4357. You will find
information on the DivisiorQweb site at http://ww_w.state.de.us/ kids/adoption.html.

You can also contad the Communiy Lega Aid Sociey in New CastleCouny at (302 5750660
or 1-800-292-7980 Kert Couny at (302 6748400 or 1-800-537-8383 and Suss& Couny at
(302 856-0038 or 1-800-462-707Q

More information on the termination of parentd rightsand adoption can be found n the Delawae
Cock Annotated Title 13 Chaptes 9 and 11 You can accesdDelawae laws on the Internet at
http:/Mw_w.delcode.state.de.us/

Who Can Adopt

1. What are the advantages of adoption?
The advantage of adoption are that adoption is permanen and youbecone the
legd parert of the child. You hawe all the rights andresponsibilities of the
parent The adoptive child is consideral the child d the adopting parent, entitled
to the sane rights and privileges andsubjed to the sane dutiesand obligatiorsas
if she had been bornto the adopting parents The adopted child gets the right to
inherit from its adoptive parents but not from the birth parents.

2. What are the disadvantage of adoption?
The disadvantag is that adoption is not an easy proces or quicksolution. The Cout
understands and gives much thought to this important action. Even if the birth
parert consens to terminate his or her rights, it is still along processAlsq both birth
parents must terminate their rights for an adoption to take place unles it is a
stepparen adoption Children over the age of 14 mug give their written consern to
the adoption and it mug be submitted to Family Cout with the adoption petition.

3. Can a relative or nomelative adopt?
Yes, a relative anon-relative can adopt
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The Adoption Process

4. What isthe process for arelative to adopt?
A petition to terminate parentd rights is filed in Famiyy Court Only aparent,
blood relative, licensal ageny,the Departmer of Servicaefor ChildrenYouth and
their Families or a guardian or permanent guardiean actually file apetitionto
terminate parentd rights. A petition to adopt can be filed by an unmarried person,
a husband and wife who are living together or a divorced person being a reside
of Delaware at the time a petition is filed or with whom a child has been placed
Such person must be at least 21 ygeald. Arelative, parent or guardiawho plans
to adopt mug hawe had the child in the househotl continuouslyfor at leag
one yea, and there mug be little chane that the birth parert will be able to
take their parentd responsibiliy in the near future.

5. What isthe process for a non-relative to adopt?
Fa anon-relativeto adopt, he or she mug go through the Departmert of Service
for Children Youth, and Ther Familiesor alicenseal ageng to terminate parentd
rights, and then mug file an adoption petition. In effect, the ageny will be
granted parentd rights and then will transferthose rights to the prospectie
adoptive parernt through the adoption petition.

Termination of Parental Rights

6. What isthe fee to file for termination of parental rights?
At the time of the publicationof Delaware® LegalHandbookfor Grandparens
& Other RelativesRaisiig Childrenthefilingfeesfor FamilyCout were $90 for any
custody, $85 for anyguardianship$85 for anyadoption petition, etc.

7. How do I file to terminate parentad rights?
A petition for the termination of parentd rights may be filed by a parentof a child,
a blood relative, the Departmen of Service for Children,Youth and Ther
Familiesor a licensa ageng or a guardian ggermanent guardian.

The petition mug contain
1 Nanmeand place of residene of the petitioner;
1 Name sex date of birth and place of birth of the child;
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Termination of Parental Rights (cont.)

1 Relationship of the petitioner to the child or that soich relationship exists;

1 Name and address of mother and father or presumed father, or affidavit that mother
does not know or is unwilling to disclose the name of the biological father or his
whereabouts;

1 Name and address of the agency or individual thaltlh parental rights or custody,
and information regarding who is caring for the child;

1 Grounds for termination of parental rights (including, but not limited to
abandonment, incompetence, commission of a serious crime, failure to plan for
OKA f RQaneddi &t@ As€el Oelaware Code, Title 13, Chapter 11, §1103)
http://www.delcode.state.de.us/ ).

1 Name and address of the person who wants to adopt;

T LT LI NByliaQ 6KSNBI 02dzia Iconernidgetofigmmges RS
to locate parents;

{1 Efforts made to place the child with a relative, if a no#lative wishes to adopt and
any other placement efforts made;

1 A statement that birth parents have been advised of their rights to file an affidavit
regarding contact by the child when the child reaches 21 years old. If the birth
parents agrees to terminate or end his or her rights, a written, signed consent from
the parents is attached to the petition.

8. What happers once the termination of parentd rights petition isfiled?
Upon filing of the termination of parentd rights petition, the Cout will order a
socid study and report on the petition to be filed in Cout within four months The
Cout will schedué a date for the hearing after the report isfiled. All parties will
be notified of the hearing date.

9. How does the Court come to the decision to terminate parental rights?
The Cout will grart the petition for termination of rights after a hearingif it decides
based orthe evidene that one or moregroundsfor termination havebeen met and it
is in the bed intered of the child (see Glossary) The Courtdecidesthat those
parentd rights shoul be transferred to some other persam or persors or the
Departmen of Service for Children Youth, and Ther Familiesor alicensalageng,
whicheve isbed qualified TheCout may als grart the termination of parentd rights
if the parentsprovide writte n consent.
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10.What if the birth parent(s want(s) the child bad after parenta rights hawe

been terminated?
Once parental rights are terminated without their consent, the parent has 30 days in

which to appeal the decision in state Supreme Court. Only under very unusua
circumstances can a parent take action for return of the child after the appemidodf

a parent executed a consent to terminate, that parent can only revoke that consent
within 14 days of signing the consent or upon finding that the consent was obtained
through fraud or duress

Financial Support

11. Are there financid suppat and services available to help with day-
to-dayexpenses?
Fa specid needs children and for families that qualify, adoption subsidies may
be availabé for those adopting a child out of the foster care system Alsq
Temporary Assistane for Needy Families (TANF)benefits may be availabé for

the family.
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EDUCATION AND
HEALTH CARE ISSUES

Fa Information On: See Question #:
Custody/Guardianshi Introduction, 1, 7
Delawae laws 1
Discipline 3
Division of Publc Health 9
Divisian of Service for Agirg and Adults with
PhysicaDisabilities (Resources 509
Divisian of Socid Services (Resources) 9
Locd schod district office 5
Medicd approvd for schod healthcare 3
Parent custodian guardian Introduction, 4, 8
Relative Caregiver€Medicd Introduction, 1, 7, 8, 9, 10

Authorization Affidavi (Forms)
Relative Caregiver&@Schod Authorization

Affidavi (Samplé Introduction 1, 2, 3,4,5, 6, 8
Specideducation 3
Truancy 3

Divisionof Service$or AgingandAdultswith PhysicaDisabilitiesweb site:
http://dhss.delaware.gov/dhss/dsaapd/index.html
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Introduction

Caregivers who do not have custody or guardianship of¢feted childen living with them can
authorize medical treatment andmake certain educational decisionsith the appropriate
affidavits. To approve medical treatment, the caregivaust complete and have notarized a
wSt I GAGS [/ I NB 3 A @ Bmaifidavia BrikakeCetutatidnalafie éstondle icdregiver
mustO2 YL SGS +tyR KIFI@S y2iFNAT SR I wStlFdAdS |
Forms).
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custodian, or guardian may sign the affidavit in those situations wherg@é#nentsare unable or
unavailable to perform their parental responsibilities for a&tain period of time. For example,
they may not be available to approve medical care or register the child for school if the parent,
custodian, or guardian is on military assignment, in jail, or going to be away from home for a
prolongedperiod of time

~

wSft I GA DS / I NB3IAITSNAEQ
Affidavit

1. How can | register my grandchild niece nephew or cousinfor schod if | do not have
custody or guardianship?
You make education decisions for éhild in your care for schod his or herby
completing the Relative CaregiverQSchoolAuthorization Affidavi. You mug be
related to the child and caringfor himor her inyour home.

2. What information does the Relative Caregiver€SchoolAuthorization Affidavit require?
¢KS wSftl A @S /AutNGZho® Affidavid asksGdt thidrination
about you, the child, and why you are raising the child. You also must show
that you are a relative, that you are providing care for the child, and that you
KIS G(GKS OKAf RQa LJ NXy O d unsiecgsaf@ly o >
NEIF OK 4KS OKAfRQ&a LI NByGa G2 Ay TF2NY
education decisions
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3. What responsibilitiesdo | have if | submi the Relative/ | N5 3 Sckbs Alith@ization
Affidavit?
By signing the affidavit you agree to be responsible for education decisions for the ch
including enrolling the student in school; being the legal contact for the school regardi
but not limited to, truancy and discipline; makisghootbased decisions, including, but
not limited to, those regarding special education; and giving medical approval f
healthcare administered by the school

4. Under what circumstances shoulparent, custodian or guardian sign the Relative
/ I NB I3ckbd Alith@ization Affidavit and make me responsibk for the child@
education decisions?
A parent, custodian or guardian could sign the affidavt if he or she will not be
able or availabé to make educaticn decisions Sone examples of when this
arrangemenm would be appropriat are if the responsibé persa isgoing to be away
on a military mission going to jail, or entering a drugtreatment program

5. Where can | get more information and a copy of the RelativeCaregive® Schod
Authorization Affidavit?
. 2dz OFY FAYR AYTF2NNIOGAZ2Y Fo2dzi wSft |
the Division of Services for Aging and Adults with Physical Disabilities web
http://dhss.delaware.gov/dhss/dsaapd/contact.htmlor call the Division at
1-800-223-9074 The affidavits can be obtained at your local school district office
sample is included in the Forms section of this handbook

6. How long can a Relative Caregiver€5chod Authorization Affidavit be in effect?
Depending on when you submit the affidavit, it will generally be in effect for up
two years It would no longer be in effect if the parent, or prior guardian resume
care of the child or the current caregiveecomes the legal guardian of the child
through the Family Court
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Authorization Affidavit

7. What do | have to do to give approvd for medicd treatment for the child in my
care?
If you do not hawe custody or guardianshp and are raisirg arelativeQchild, you would
complet a Relatie Caregiver@Medicd Authorization Affidavit in order to approve
medical treatment

8. Can a parent, custodian or guardian sign the Relative / I NB 3 M@dkalB Q
Authorization Affidavit and make me responsibe for making medicd decisiors for
the child?
Jus as with the Relatie CaregiverQSchod Authorization Affidavit a parent,
custodian or guardian who will be away for a certan length of time can signh the
medicd affidavit, giving you permissio to makemedicd decisionslf the parent,
custodian or guardian is not available, you must show that you have tried
unsuccessfully to reach them.

9. Where can | get more information and a copy of the Relative Caregiver&Medicd
Authorization Affidavit?
A copy of the Caregiver@Medicd Authorization Affidavt is included in the Forns
sectin of this handbook You also can pick up copies at servie sites of the
Divisian of Publc Health the Division of SocialServicesand the Divisian of Stae
Servie Centes (see Resources)You can find more information on the Divisian of
Service for Agig and Aduls with Physich Disabilies web site
http://dhss.delaware.gov/dhss/dsaapd/publica.htm] or cal the Division at 1-800-
2239074.

10.How long can the Relative CaregiverSMedicd Authorization Affidavit be in effect?
The Medicd Authorization Affidavt isin effea for one yea, after which it mug be
renewed
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| SPECIAL EDUCATION

Fa Information On: See Question #:
Accommodatios (parent, caregiver) 16
Administrative complairt regardirgIDEA 11
Administrative Manud for 40
SpecidEducatia Services
Associatio for the Right of Citizens 3
with Mental Retardation (ARC/DE)

Behavie managemen plan 5,19
Behaviordproblems 1,4,5
Childrights Introduction, 7, 10, 11, 20
Communiy Lega Aid Sociey, Inc. 3

(Resources)

Complai ¢ Departmern of Education 11, 25,33
Confidentiality 22

Cost 1,21,22
Counselig sessions 5

Decisimmn makers 6

Departmern of Education 11, 25, 26, 27, 28, 31, 33, 40
Directa of the ExceptionaChildren

and Early Childhoa Group 33

DoctoiQ diagnosis/evaluation 9,12

Due proces hearing (Glossary) 21,25

Eary ChoicesDelawae Early Resources
Childhoa Center

Educatia plan 14
Education&dSurrogae Parert Program Resources
Evidence 11, 22, 26, 29, 32
Family Court 32

Famiy Resoure Centers 3

(Famiy Court/Ken & Sussex)



Federd Laws 2,7,35

Free appropriat public educatian (FAPB 26, 35,36, 38
Free/low cog legd services 23,27
Functiond behaviord assessment 19

|IEP team 15,18, 19
Individuat with Disabilities Educatian Ad 7,8,9,10,11, 14, 20, 34, 35, 37, 38
(IDEA (Glossary)

Leas restrictive environment 7

Legaly enforceabé document 18

Letter of Notice 10
Limitation of amajor life activity 38

Notice of ProcedurdSafeguard 10,26, 27,40
Paren Information Cente (PIC) 3
(Resources)

Receivig specid educatian services 9

under IDEA

Positive behaviora interventions 19
Reevaluatin 12,13
Registy of Impartid Hearirg Officers 27

Relatel servie 57,10, 14
Righs of caregivers 29

Resoure Guick to the 40
Implementation on Section504inDelawae

Schools

Schoddistrict specideducation 20
supervisor/director

Schodresponsibilities 7,10
Secretay of Educatio 27,30
SeltHeb Centers 3

(Famiy Cout ¢ New Casté County)

Specideducatin services Introduction, 1, 2, 4, 5, 9, 10, 11, 70
Summay sheet 19

United States Departmern of Educatiam office 11

of Civl Rights

Departmentof Educationweb site:
http://www.doe.k12.de.us/domain/78
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Introduction

If you become concerned abotlie educatioral needsof the child in your care, especially
if the child is struggling in school or the child laadisability that keeps him or her from

progressing inhis or herlearning there are laws that may help the child receive
appropriate educatnal supports

This chapter will explain what is available in the school system to help your child wi
learningand/or behavioraproblems. It will also give information about your role in your
child's educational management and what to do if you fealrychild's rights are not
being addressed adequately

Overview

1. What is specid education?

{ LISOA I f SRdAzOF GA2YyY Aa aalLISOAlLtfe ®S
meaningfulbenefit on a child with a disability that is gauged to the child with
RAAlIOAfAGE@UEA LRIOISYUGAFf ®Q ¢KIG YSI

and supports that can help meet their individual education needs. Special educa
includesaccommodations, therapy, and other services for children with disabilitie
These services are provided at no cost to the parents (or caregivers) for childre
three to twentyone. Special education is not just for children with intellectugd
disabilities. Special education services may be provided to children with phys
limitations, emotional or behavioral problems, attention deficit disorder
(ADD/ADHD), dyslexia, or other learning disabilities that affect their education

uoneosnp3 |[elnsds

2. What laws govem specid education?
There are two federd laws that require schoos to accommodag¢ andprovide
specid educaticn services to eligibke children with disabilities.Thes arethe
Individuak with Disabilities Educatiod Aa (IDEAof 2004 and Section504 of the
Rehabilitation Ad (of 1973 which is generaly called "Section504!" The are
explaina inthe sectiorsthat follow.

3. Where can a caregive get some help with dealingwith specid education needs outside
of the education system?
Caregives statewice can cal the Parert Information Cente (PIGtoll-free at 1-888
547-4412 Visit theirwebsite at www.picofdel.org. PICis a statewide non-profit
organizatian servingchildren and youthwith specidneedsand their families.

The Associatio for the Righs of Citizers with Mental Retardation (ARC/DEhas a
parert mentor program to help caregives navigat the special educatio system
Fa more information contad ARC/IE in New CastleCount at (302) 996-9400and


http://www.picofdel.org/

Kert Couny at (302 7366140 Visit their website atvww.thearcdelaware.org

Eligibility

4. The child in my care does well in schod but still has problems that keep her from
making progress Coub she be eligible for specialeducation services?
A child who has the ability to do well academically may still be eligible for special
education services. For example, if a child is very intelligent, but his or her behavior
problems or a learning disability prevehim or her from making progress, the child
may be eligible for special education services. Or, if a child is physically disabled, he or
she may need special equipment or health services in order to make academic
progress; therefore, the child may be ehtp for special education services

5. If a child is eligible for specid education services is it required that he or shebe
placed in specid education classrooms?
Being eligible for special education does not necessarily mean that a child will be
placedin a special classroom. Special education refers to services that must be
provided in the most integrated setting appropriate for the child, which is also called
the least restrictive environment. Many children who qualify for special education
spend thei days in regular classrooms and just receive help from special education
teachers. Some children attend special education classrooms for some or all of the
day. Some children attend special schools that only serve special education
students. Such accomrdations may include accommodations like special seating,
a behavior support plan, or breaks to help the student. The accommodations will
be based on the individual and unique educational needs of the child.

The types of accommodations and placement dalpend on the severity of the
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