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Delaw~ •.re Healtb and S<H:iaJServices
Dh'ision of Deve,lopmental Disabilities Services

Dover, Delaware

. litIe: Conserlt:(Elecdve Surgery) 'by
. blvislon Director/Designee

Writt.enlReVisedBy:bibDS ~li~lC»mmittee

ApptovedBy: .

Date of Current Review/Re'lrision:

I. Pum!lSc
To e'stabHsh standards and procedures 'for obtaijnin,g infb.nnedconsent:lb:r eIettive surgel1f• from
the Director of the Divisiono:f Developmen.tal Disabilities Services (DDDS) or bislher designee.
for individuals withoutilguardian wh9J'I.rerooeiving residential 8eIV'iCesuom tneDivision ,of
Developmental DisabHioesServices (l1bJel6 DetjC,·.§S$.30).

U. PoUe.!':
Individuals who do not have the capacity to glve inf'o:m1.edconsent for aspeeific medica~ or dental
procedure; as specified in 'title 16 Oel,e, §5530-5S31. shaUlx': provided with as much
understandable informationaoout tb.eprocedure as possible. in conjunction to seeking tile decision
making autbority ofthe Director of theDDDS or his/her des.ignee,

III. AnnUeatio.D
Individuals of the DivlsionofDevetopme:otal Disabilities Services receiving residential services
Stockley CenterandJor Community ServiceslSpccCial Populations.

IV .. Definitions
A. Alternative Decision Maker~ I<AperSon identified to make decis:ions for an individua.l in that

ind.ividual's best interest. In the absence of an assigned legal guardian of person or applicable
advanced health care directive, power of attorney, or similar legal instrument, an)' member of
the following eliasses oftbe patie~t's family who is reasonably available, in the descending
order of priority may act as altemadvedecision maker and sballherecognir..eO as such by th.e
supetvising health care provider: ..
1. The spouse;

Anad.ult child;
3. A parent;
4. AnaduU brother or sister;
5. An adult grandchi1d~
6. An adult aunt or uncle;
7. An Adult niece or r'lephe\:<.';or
8, A Grandparent" (Title 16 or De!. C., Ch. 55 §.5530).

a.Electiv.e Surgery- "A surgical medical or denta~ procedure. not including sterili:zation, for the
plJrposesof nonlife-threatening treatment or diagnosis." (Title 16Del. C., Cn. S5 § 5530)

C. Case Summary - A coUection of repons conc.emmg the individual and the proposed elective

;If·
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procedurepresentedtothe!Direct.~r.ofDDDS()rhi~er d~igf)e¢, The Case Summaryshall
incorporate the following informatlon:
1. Statement ofmedicalo,r dental'conditiontbat warrants the electiveprocedureldiagnosis

with treatmentrecmnmendatj~ns fr,omQne ormOfe physicians/dentists" not employed by
the Division of Developmcntaf Disabilities Services;

2. Documentation supporting the need for the proposed medical or dent.al intervention:
3. Medical/surgical history:
4, Statement of the risks and benefits of the proposed procedure versus tbeconsequences of

not having proposed procedure done;
5. Statement by either the Director of Behavioral Servicesldesignee or a licensed clinical

practitioner which attests to the c.apacity ofthe individual receiving ;services to understand
hislher medical or dental condition and the implications of the proposed procedure;

6. Completed Consent Request for Elective Surgery form;
7. Copy ofthe Mental Health Support Pbm Revie\lv and supporting documents (CS/ASP) or

Restrictive Procedure &equestlor Psychotropic Medication {Stockley Ctr,) for consent
requests involving treatment with a psychotropic medication;

8. Other supporting doe,urnentation as .requested bythe Division Direct<lr/designee.

D. Director ofBebaviotal Service$D~signees,-A licensed.dinical'Practitioner desi,gnated by the
Director of Behavioral Services~CI:fulfiUhis.~erresPCIn;sibmtiesrelative to detennining an
individuaP.s capacity togiveconSt?nt.

E. Director's Designee - A person(s) designated by the Director of DDDSto fulfill hislhcr
responsibiUdes relative toconsem'folf,elective surgery.

F. Informed Consent -"Jnfom1.ed Consent is the consent ofa patient to the performance of health
care services by a health care provider \vho has informed the patient both verbany and in
writing, to an ,extent reasonably c-t,')mprehensible to genera] lay understanding, of me nature of
the proposed procedure or treatment a:nd of risks and altemativ,es totre<llment w'hich a
reasonable patient would consider mat!crial to the decision whether or not to undergo the
treatment. The patient must understand the information provided by the health care provider.·'
(J 6 DeL C. Ch. 55§ 5530)

G. Legal Guardian - The legal status c(mferredbytihe Delaware Court of Chancery upon a
party/parties granting the authority to maJlage~he personal and/or [manda1 affairs of Mother
persol1who has been judged by the court to be incompetent to handle such affairs himselfl
herself Legal Guardians must specificalty hold ··guardianshipofperson" for their ,consent
regarding a medical procedure to be considered ,legal. Apaccnt is considered ,the "natural
guardianH oftheir chiM until the c.hild reaches<age 18 years.

V. Standards
A. "Consenttoperform electi ve surgery upon a person who is receiv.ing setvicesoom the

Division of Developmental Disabil,ities Services may begi venbythe Division Director or
his/her designee if aUof the foHovving"cireumstances apply:
(1) the person receiving residendalservices cannot givehislher oW'ninf'btrned consent;
(2) the person receiving servioes has no ahemathre decision maker;
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(3) the person receiving residential services has no lega] guardian of the person.'" (16 Del C.,
Ch 55§5531).

B. The Division Director/designeeshaUbenotiued'imimedlately when electivesufgery is
recomDl.endedand hislber consentisrequired,

C. Be.fore giving consent for elective surget}', the Director shaH:
1. Be· satisfied ·thattheelective.smgery is inthebestintere.st: of the individwU and iSM.

,appropriate and least intmsive.treatmentfor the existingc~ndition;
2. Obtain written recommendation for elective surgeryiof one physicians or dentist, as the case

may be, not employed by the DivisionofDevelopmentaJ Disabilities Services; (one of these
opinions can be that ora cOJnmunity physician providingconsultant services to Stockley
Center);

3. Ensure that the individual has been in:tl::.ml!cd to the extent that heishe is able to understand
the medica] or dental procedure 'suggested.

4. Be satisfied that the individual has rec:en'eda non-elinical explanatiotloftihe proposed
procedure.

D. The DirectorofDDDSlDesignee shall not have the authority to provide oonsent for sterilization.

E. Unless requested otherwise by the individual. eftbttsshaU be made to obtabil the consent of an
alternative decision Inaker if the individual cannot give hislhet own informed consent.

.t. The DDDSBehavlorat Servlees Departmenn~halJ.implementastandardt?..ed fonnwtle'reby the
methOdology for assessing an indtviduiU'sc~pacil;y togivc' ool1sentisdocumented. Contracted
licensed clinical pra.ctitioners shall ailsouse the DDDS iStandardized assesSment fonn used for
detennining capaci!)!to give consent.

O. A list of individuals receiving SCMC.eS with assigned legalguatdians shall 'be,maintained by:!he
.oDDS Health Infomtation Management (HIM) Departnlent and by each Regional Communit),
Services Residential·Office. The Ust shall be updated as guardianship changes occur. Copies of
Co1:.111Orders appointing legal guardians shall be maintained by the Health Information
Management Department (HIM). '

H, Stockley Center, ODDS Communi!)rServices, and contractors of services to people supported
by DDDS residential. or day services (induding Stockley Center) sha.ll establish internal
protocoJlprocedur,e for the implementation of the standards scttorth in this policy.

L Internal protoco.llprocedure shall be made avaih~ble to the DDDS Director of Policy
Development, as requested.

J. This poHcyshaU be effective immediately

VII. References
Delaware Code. Title 16, Sections 55~'O..5511
CStASP Behavior and/or MentalHealthSuppor:tPo]icy
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Stockley Ctr. Programming and Medication Review Committee Policy

VIII. Exhibits
A. Consent Request for Elective Surgery
B. Delaware Code, Title 16, Chapter 55, Sections 5530-5532
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Exhibit A

CONSENT REQUEST FOR ELECTIVE SURGERY

IllldividuaPs Name

MC] "#

D.0..8.

Residence

Cilse Summary
t.Medicalcondition/diagl1osiS witb t~~ment· reeom.mendatio.d. b)'lpbysiiciao··o.r dentilt:

,....-.

3. r.l:'llitmedicaUsurgicalbistory:

4. Risks and benefits "8. (:onsequences:

6. Does the individual have a family m~miber·whotouldserve asaBlllternathledecision
BUlb, and is "'iJlil1g'to senrciBthe illdi"idlulil'sbest interest? 'lfnot,wbathasbecn do.ne
to explore thisoptioo? '

\



7.Doestb(.dQ4i"id!tJalhave.anyliViug·reJa~'es? U,solpleas.e lis,ttheir Bsmesa.ud eontad
information.

Signamrf, Title attdDate of Prep;u'cr of Form

PARCReviSed;091.12lJO
Form II: 07/Admin
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EXHIBIT B

§ 5530_ Definitions·.

(a) "Alternative deeisionmaker" is a person ldentifiedtQ maJu.~decish:msfor an individual Ulithat
individual's oestinterest In theabsence.ofanassignedlega:J guar-dianofpersonor applicable advanced
health ,care directive, power ·ofaUome)1~orsimilar legal. instrument, any member pf the fpUowing
classes.ofthepatienes famiI)' who is reasonably availahlc;.in the descending order of priority, may act
as alter:nativedecision maker and shall recognized b),'the supervising health provider:

(I ) The spouse;

(2) An adult child:

(3) A parent;

(4) An adult brother or sister;

(5) An adult grandchild;

(6) An adult aunt or uncle;

(7) An adult niece or nephew; ar

(8) A grandparent.

(b) "Elective sUfgerY" isa surgicalmedlc~dor demalprocedure.l:totincludingstedUzation. for the
purposes of nonlife,.thre-atening treatment or diagn<lsi.s.

(c) "hrlonnedconsentf1 the consent of a patienttotheperfon'll.ance pfheaJthclitre ,services b}f a
health care provider who. has informed thepatitl1lt. both verbally and. in writing. to 1m extentreaoonably
comprehensib.le to general lay understanding, of the nature of the proposed procedure or treatment and
of the risks and alternatives to treatment which a reasonable patient would consider material. to the
dedsionwhether or not to undergo the treatment. The patient must understand the Information
provided by the health care provider.

(d)'1Persans receiving services from the Divisian of De'velopmcntaJ Disabilities Services (ODDS)"
shall mean, tor the purposes of this subchapter, those persons served withintheresidentia}program of
the Division.

(e) Individuals specified in this· subseetl on are disqualified frQ01 aetingasan alternate decision
maker ifthepe'Tsonrcceiving services DDDS has filed a petition for a protection from ahuse
order against the individual or iithe individual is the subject of a civil or criminal order pr:obibiting
c,ontact with the person receiving servi,ces from ODDS.

64 Del. Laws, c. 305, § 1;73 Del. Law'S.. c..97. § 3~.75 Det Laws. c. 69. S,Sl, 2; 77 Del. Laws. c. 395.
§§ ],,3.9.;
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§ 5531..Persons without legal guardians.

(a) Consent to perfoml elective surgery upon a person wbois receiving services from the Division
of Developmental DisabiHties Services ("DDDS'i) may be given by tbe Division Director or his or her
designeeifaU ,of tbe following circUJllstances apply:

(1) The person receiving residenUa~ services Oa:tU:'lotgiveihis other own in.fonnedcorisent;

(2)The person receiving services has.no alternative decision maker; and

(3) The person receiving residential services has :no legal guardian of the person. or applicable
advanced health c,are directivej power of.attomey, orsh'rtilar legal instrument.

(b) Before giving such consent t.he Division Dir(;~CIOr(Jrhis or her designee must:

0) Be satisfied that the ,elective surgery is in the best interest of the person receiving services
from ODDS and is a.n ,appropriate and least intnlsive tr,eatment for the exiSting condition;

.(2) Obtain the \-yritten recommendatio~ for elective surgery from at least 1 phys.ician or 1
dentist., as applicable. who are not directlyeluployed DDDS;and

(3) Ensure that thepel"sonreceiving services fram DODS bas been in:£anned to. the extent the
person is ab.le to understand about the medical treatment or procedure suggested.

64 Del, Laws, ,c, 305, §1; 70 Del. Laws, c. 186, § I; 7.3I)e'I~ Laws. c. 97,§4; 77 pet Laws.c. 39$, §§
4-;8. ;

§ 553.2. hnmutlity from liability.

(a)Nophysician.denrist or other health catepersonne],ornealth catefadUty which acts pursuant to.
and in c<ompliance with this $ubchapter shall be subjectto dvil UabHity for failure to obtain sufficient
consenlfor the medical procedure performed.

(0) ]"hi5 sectian shall nat insulate from civil IiabiJ it:!l a physician, dentist or other health care
personnel or heahhcare facility for negligence in the performance of medical procedures.

64 Del. Laws, c. 305. § 1.;
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CONSENT REQUEST FOR ELECTIVE SURGERY

Individual's Name

MCI #

D.O.B.

Residence

"

Case Summary
1. Medical condition/diagnosis with treatment recommendation by 1 physician or dentist:

Physician or Dentist's Name

2. Documentation supporting need for proposed medical/dental intervention:

3. Past medical/surgical history:

4. Risks and benefits vs. consequences:

5. Capacity of individual to understand the proposed procedure.

6. Does the individual have a family member who could serve as an alternative decision
maker and is willing to serve in the individual's best interest? If not, what has been done
to explore this option?



7. Does the individual have any living relatives? If so, please list their names and contact
information.

Signature, Title and Date of Preparer of Form

PARC Revised: 09/22/10
Form #: 07/Admin
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